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Sir ALX AN DEA Cockzux x, ap- 
parent Heir- Male of the Family of 
Langiow, Purſuer, | 


AGAINST | 
4 | 


Sir WitLian Genes of that. Nl, * rhe 
other Creditors f Langtoun, Defenders.” 7 


HE Importan nce of the preſent Qu Queſtion will = 
cuſe an Addition in Behalf of the Purſuer, deſign d 


partly to enforce and illuſtrate the Arguments urged 
in h ha principal Information, and partly to obviate 
what new. Matter is thrown out on the other Side, which was 


not laid before the Lord Ordinary in the Minutes of De- | 


bate. | 
When we conſider Rights and Subjects in Relation to Com- 


merce, an obvious Diſtinction ariſes ixt Subjects which a 


Man holds in his own Right, and what he holds of another un- 
der certain Conditions. A Man who is abſolute Proprietor, 
may diſpoſe of his Subject at his Pleaſure : No other Perſon. i — 
intereſted therein; and, for the ſame Reaſon, the Subject 

juſtly be taken from him for Payment of his Debt. Ic jo di is dif- 
ferent where another Party is intereſted in the Subject. For 
Example, where a Grant of Land is made to a Man, to be en- 
joyed by him and the 1 of his Body; Which failing, 


to 
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29 


. 
to return. to, the Granter, upon Condition of performing cer- 
tain Serviees to the Granter:; the Grant being gratuitous, in 
underſtood to be deſtinated for the Purpoſes of ſupporting the 


Man, and the Heirs of his Body, in order to enable them to 


perform the Services ſtipulated; and therefore the Subject can- 
not be alienated by any of the Heirs, nor is attachable for the 
Debt of any of them. Each Heir, who is willing to perform 
the Set vice, is entitled to enjoy the Land to enable him to 

rform his Service. And the Granter, in all Events, has an 

tereſt that the Subject be entire to amſwer the 
Purpoſes for which it was deſtinated by him. For it would be 


againſt all Law and Equity that he fhould loſe his Land, and 
alſo the Service, which was the Priee he ſtipulated for his 


- 
4 21 
10 


Nor is there any Thi | in this Doctrine but what follows: 
from' the moſt common Principles of Law. If F employ a 
Man to build me a Houſe, at a certain Price, let the Bargain 


be ever ſo lucrative on his Part, he cannot aſſign his Contract; 


nor can the fame be adjydged from him. The Reaſon is plain, 
1 chuſe this Man to build, and am not bound to allow any o- 


ther Perſon to perform for him. A Tack is not adjudgable. 


Why: ?: Becauſe I chuſe this particular Man for my Tenant; 
and cannot be bound to allow any other Man to poſſes my 
Ground, but the idential Perſon I covenanted with. 24 
When we conſider the Thing abſtractly, nothing is more 
naturally the Subject of Commerce than Land; accordingly, 


among the Romans it paſſed from Hand to Hand in the ſame” 
Way as Moveables do among us. But after the Gothe and 


Vandals overſpread Euripe, Land Rights came to be upon x 
different Footing; Land was altogether exempted from Com- 
merce, and among theſe Conquerors was reſerved to be parcel- 

led out among the Soldiers for Military Service, and was in 
Place of their Pay, preciſely after the ſame Manner as Affairs 
are managed in Turky at preſent. At firſt, Land was parcelled: 
out among the Soldiers, to be poſſeſs d by them at the 1 
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for Life, In the Progreſs. of the Feudal Law, the eldeſt Son. 
was, for the moſt Part, put into the Grant; and at the Long- 
run, Grants came to be given the Vaſlal, and the Heirs-male 
of his Body. But through all theſe Varictics, the Principle 
of Law remain d the ſame, that here was a DileBins perſona- 
rum, a; Grant of Lands made to a Man for Military Service, 


or to a Man and his eldeſt Son; or to a Man and his Male De- 


ſcendents. The Land was given as the Pay of the Soldier; it 
being deſtinated for that very Purpoſe, could not be applied 
to any other Purpoſe. without the Lords Conſent, Each Heir 
perſonally choſen to perform the Service, was perſonally en- 
titled to poſſeſs the Land deſtinated for his Pay; He was not 
even 5 to take any Thing in the Right of his Father, 
but directly in Virtue of the Superiors Grant. And it tends 
ſtrongly to illuſtrate this Matter, that to this Day no Heir 
can lay hold of Land in the Right of his Predeceſſor, but 
muſt apply to the Superior for a Renovation of his Feu, and 
to be introduced into Poſſeſſien . 
To open this Matter further, bocauſe it is of Importance in 
the preſent. Queſtion, when it came in Uſe to comprehend 
Heirs in Feudal Grants; yet it was not underſtood, at leaſt in 
this Iſland, that the Heir could take up n eee 
Right of his Father. Every Vaſſals Right was u to 
be at an End with himſelf. By his Death the plenum dami- 
num reverted to the Superior, in Conſequence of which he 
enjoyed the full Fruits. all that the Heir was under- 
Rood to have, was a Claim agaioft the Superior, to rene the 
Grant of the Feu in his Favours, in Terms oſ the Covenant 
made betwixt the Superior and the original Vaſſal., This: 
Claim was competent to the Heir, not as deriving any Right 
from his Predeceſſor, but as Heir deſgnative only, and as Cre- 
ditor. See 24 Statutes, Nabert 11t. Cop. 6. which directs th 
Manner of laying this Clai gaga. 
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furs of thelr Commander,” Afterwards it wes commonly givers = 
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Among the Romans where Lands were allodial, an Heir: 
could not claim the Lands but in the Right of his Anceſtor, 
and there behoved to be a Form of aditio hæreditatis to con- 
nect the Heir's Right to the Anceſtors. Aſter the Roman 
Law was introduced into Scotland, the great Regard paid to 
that Law among all the modern Nations in Europe, led us by 
Degrees to wreſt the Notions of our old Law, and accommodate 
the ſame as much as poſſible to this new adapted Law. Thus 
a ſpecial Service is commonly held to be the Form of aditio in 
Land Eſtates. But when we conſider the Thing attentively, 
we will find that a ſpecial Service is not at all of the Nature 
of an aditio hæreditatis, to tranſmit the Defunct's Right into 
the Perſon of his Heir. The whole Procedure of it ſhows 
that it is intended for no other Purpoſe than to obtain a Re- 
newal of the Feu from the Superior, and ſo derives a Right 
from him, not at all from the Defundt. This is a material 
Point in the preſent Debate; let us trace it to the Bottom. 
As all the Lands in: Scotland hold of the King, and as his im- 
mediate Vaſſals are numerous; it is not ſuppoſed, That the 
Circumſtances of every one of his Vaſſals can be known to His 
Majeſty, nor who is the true Heir in the Subject. For this 
Reaſon, the King never grants a Precept for infefting the Heir 
of his Vaſſal, without directing an Inquiry to be made; And 
the Matter originally was thus tranſacted; A Breive was iſſu- 
ed out of the Chancery, eommanding the Magiſtrate, to whom 
it was directed, to try by a Jury, in what Lands the Anceſtor 
died infeft, whether he died at the Faith and Peace of our 
Sovereign Lord; whether the Bearer of the Breive was the 
neareſt Heir in the Subject, Sc. And the Breive concluded 
with an Order to give the Heir Poſſeſſion, in Caſe the ſeveral 
Facts came out in his Favours. See Quon. Attach. Cap. 52. 
Upon the Authority of this Breive, a Jury was ſummoned, 
who pronounced a Verdict upon every one of the Points con- 
tain'd in the Breive; and theſe coming out in Favours of the 
Heir, Poſſeſſion or Saſine was given him of the Lands. This 
ancient 
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ancient Form was alter d by James I. who introduced the new 
Forms of Chancery, as they ſtand at this Day. Firſt, The 
Breive is iſſued without any 7 Warrant to give Safine, but only 
to enquire, by a Jar into the Points of Fact ſet forth i in the 
Breive, of which-the Kin 50 to have certain Information. 
The Verdict, which pon this Breive, | is called the 
Service. A Minute o the l is taken down: by the 
Judge, bearing, That, by v aue or Trial made beſore 
„ him, by doch and ſuch Perſons called as an Inqueſt, it ap- 
*. A. B. died laſt, veſt and ſeaſed in ſuch Lands, 
« thas 2 27 Bearer of the La . therein, Sc.“ 
is Minute ned form e Judge, and now, by t 
Clerk, is hoo to the Fe Chan ; and the Facts being Fa 
aſcertain'd to the King's Satisfaction, a Precept is forthwith a 
ſued from Chancery, to give the Heir Safine 9, W 


the Lands. * 

There is nothi in this Form of Nen iht points 20 
A a Tranſmiſſion of Right fro to his. Hel. 
Service is calculated 


50 Wo gie RE King Taſormarion of of 
acts, which are not {ed to be conſiſtent with his pro- 
per Knowledge, Theſe E acts are tried by a Jury, as Mattets 
of Fact were originally tried by Juries in every Caſe t 
the whole Ifland, as 93 7 continue to be in gland to this 
y Day. In, James T's Days the Verdiat © of the an 
called; a rvice, a Name derived from E 
the Execution of the King's Writs, of wha ok Ae is to 
this Day called a Service; and before his Time the Name was 
not any, in Scotland. "The. Mi Minute of the Proceedings re- 
turned to the Chancery, is in Ez % called a Return, and by 
us, corruptly a Retour, and this Writ had not a Being in 
land before James I. A Service and Retour mean nothing 
elle but the Execution of the King's Writ, wherein he de- 
mands to be ufo of certain Facts, in ofdet to fatisfy him- 
ſelf, whether he ought, to kk the Lands to the; Perſon, claim- 


ing the ſame as Hei. 80 th I they 3 the King FL} 
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even the Heir claiming the Subject has no Intereſt in theſe 
Writs, and till Charles T's Time it was not cuſtomary ſo much 
as to take an Extract of the Retour. What only concerns the 
Heir, is, the Precept for infefting him, which, with the Sa- 
fine upon it, maſt be carefully kept as his Title to the Lands. 
And this Title flows directly fom the Superior, without any 
Connection with the Anceſtor, _ 
bat a Seryice and Retour is not neceſſary for any other 
End, than to give the King Information of Facts, is apparent 
from conſidering the Entry of Heirs by Subjeds Superiors. 
Lords of Regality having an © exteritrs Vaſſalage, have for the 
moſt Part Chanceries of their own, and there the Matter is 
tranſacted as in the King's e But other Subject Su- 
.periors, who have not this Privilege, muſt inſorm themſelves 
the beft Way they can of the Situation of their Vaffals, and 
all that the _ is directly to give a Precept for infefting the 
Heir, called a Precept of Clare Cunſtat, without a Service or 
Retour. Yet the Heirs Riglit to the Lands in this Caſe is as 
complete, as what an Heir "Actives form the King in Conſe- 
quence of a Service and Retour. | 
By the Feudal Law, and by the Practice of this Country, 
an Heir of Ward Lands'i is not entitled to demand a Renovati- 
on of the Feu from the Superior, till he be of full Age for 
performing ng the Services for which the Lands were granted to 
is Family, This affords a ſtrong Argument that the Heir 
takes nothing by the Anceſtor, but from the Superior only. 
By the common Principles of the Law, obvious to all Na- 
tions, a Minor is entitled to take up his Father's Right as 
well as a Major is. Here a Minor has no Claim to the 
which demonſtrably proves that he derives no Right from the 
Defunct. His Claim lies againſt the Superior, who, in the o- 
Tiginal Covenant, gave the Land to the Vaſfal and his Male- 
Deſcendents, upon Condition of Military Service, and for 
L- apa. them in War. But it is implied in ſuch a Grant, 
That the Superior is not bound to give bs en 
Who 
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who is not capable to bear Arms; and therefore he is not 
bound to give the Heir Poſſeſſion, till he is arrived at the 
Years of Majority, when he'is underſtood fit for War. | 
It was neceſſary to be pretty full upon a Subject which we 
are gradually loſing Sight of, as the Feudal Law is wearing 
out of Uſe us, and the original Principles of it in a 
t Meaſare loft, But the Purſuer needs make no Apology 
r dwelling upon a Point which is of the utmoſt Moment in 
the preſent Debate. The Reſult of the whole is, That a 
Vaſſal, by the Feudal Law, is in Reality but a Liferenter or 
9 2 as much, aſter Heirs were introduced into 
eus, as before, The Heir is called to be Servant to the Su. 
perior, ard he gets his Wages or Fee from the Superior, who - 
aſſigns him the ſame Portion of Lands, which His- Father Bad 
before him for the ſame Kind of Service. But; id this Mat- 
ter, he is to be conſider'd as Heir ag only. He 
derives no Right from his Father, if it be not Birth and Blood. 
Aſter the Fathers Death, the Lands return to the Superior, 
who beftows them of new upon the Son, according to his Pro- 
miſe in the original Grant. 
And now, to come cloſs to the t Point, when the 
Feudal Law came to be in Vigour, Grants of all Kinds were 
formed upon the Plan of it; even Grants of Honours and of 
Offices became Feudalary. The Office- Bearer was the Vaſſl, 
and he held his Office of the Granter his Superior, under the 
Condition of performing the Duties of his Office of whatever 
Nature theſe were. Dignities — — were always granted 
along with Land, or with Juriſdiction; and even at preſent, 
where they are granted without Relation to either, they im- 
ply a Reddendo of being the King's Counſellors, and of attend- 
g him in Parliamet. 12 | | 
It is no Wonder then that, by the original Conſtitution of 
Feuholdings, the Subjects or Privileges thereby held, were. 
put altogether extra commercium. Many Things concurred, 
there was a Delectus perſonarum, there was a itanding — 
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tract betwixt the Superior and his Vaſſal, a Right granted for 
Services to be performed by that very Vaſſal, which could not 
be taken from the Vaſſal 5 the Superior s Conſent, as 
being deſtinated for a certain Purpoſe. And /aſtly, There 
was properly no Right in the Vaſſal which could be alienated, 
every Vaſſal being properly an Uſufruuarins, and the Heir 
deriving Right, not from his Predeceſſor, but from the imme- 
diate Grant of his Superior. 

But, in Progreſs of Time, when Govemments came to be 
ſettled, and the Ads of Peace cultivated, Military Proweſs was 
of leſs Importance. Peace brought on Induſtry, and Induſtry 
brought on Commerce, Money came to be of general Uſe, 
and, by the Increaſe of Money, Land acquired a Value, which 
it had not originally. Vaſſals were fond- to part with their 
Land. for Money, and Superiors were eaſily brought to con- 
ſent by getting a 4 of the Price. Thus it crept in by De- 
grees, that Lands ſhould be in commercio; and when a Man 
purchaſed Land for a full Price, it was a natural Conſequence, 

that he ſhould have more Power over it, than if he had got 
it as a Gratuity for Military Service. In Progreſs of Time, 
Feus came to be conſiderd as patrimonial, which originally 
were beneficiary only. They came to be granted without Li- 
mitation to the Purchaſer, and his Heirs whatſomever. In a 
Word, they are now in Eugland, in every Shape allodial; and, 
in a great Meaſure, ſo in this Cann, except as to the F orm 
of Tranſmiſſion. | 
To this Day, Traces of our ,old Law ſo far remain, that 
Lands cannot * directly alienated without the Superior's 
Conſent, But then there is a Remedy provided againſt this 
Reſtraint by the Circuit of an Adjudication. So ſoon as Lands 
came to be underſtood in ſome Degree patrimonial, it was 4 
natural Conſequence that they ſhould be attachable for Pay- 
ment of the Vaſſal's Debt. This gave Riſ to Apprifings and 
Adjudications, which, by Statute, the Superior is bound to 


complete, by granting a Charter to the Creditor. And under 
the 
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the Notion of Debt, every Sort of Conveyance may be thus 
made eſſectudl. n 
It was obſerved above, That abſtracting from feudal Hold- 
ings, Land is the moſt natural Subject of Commerce, and a 
deſirable Purchaſe, as being the moſt permanent Commodity 
of any that is deſign d for the Uſe of Man. And this natural 
Aptitude for Commerce, could not fail in Time to get the 
better of the Feudal Law. But Offices and Dignities are of a 
quite contrary Nature. It is in a great Meaſure inconſiſtent 
with the Policy of a well · governed Country that theſe ſhould 
be in commercib. It is even a Stretch to make them heredita- 
ry, and what our Legiſlature was extremely ſenſible of, in the 
Reign ee the ad. when the Evil was in Part remedied 
by forbidding heretable Offices to be granted in Time coming. 
It is the moſt beautiful Policy where Offices and Dignities are 
merely perſonal; given to a Man for his o.]n Merit, not ſor 
the Merit of his Fore- father. It would be a wider Stretch 
ſtill, to make ſuch Rights faleable and adjudgable by Credi- 
tors, which might well deſerve” to be repreſs d by Law, had 
ſach a Thing ever crept into Uſe. ' But whatever faint At- 
tempts have been made, every good Citizen muſt be pleaſed 
to find that ſuch a groſs Corruption of all Policy has ne- 
ver gain d an Eſtabliſhment among us; and every good Citi- 
zen muſt heartily with that it never mpaaxy.nt 
And therefore, what the Purſuer, in Point of Law, has to 
obſerve upon this Subject, is, That the ftrit Rules of the 
Feudal Law continue among us in their original Force, ſo far 
as they concern Offices and Dignities. Theſe cannot be aliena- 
ted without the expreſs Conſent of the Superior. And tho, 
by Statute, the Superior is bound to accept of a Creditor for 
his Vaſſal, who adjudges for Payment of his Debt; yet it is 
apparent, That Adjudgers of Offices and Dignities have no 
ſuch Privilege. The Statute takes Place only in Lands, and 
other patrimonial Subjects ; wy neither the Spirit nor Letter 
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of the Law. can be ſtretched to comprehend Offices and-Dignis 
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ties, which are merely beneficiary, not at all pairyimoniad. 1: 
It is very true, That the Office of heretable Uſher is not 
of the firſt Magnitude.” Perhaps it does: not require any par- 
ticular Skill or Activity to perform the Duty of the Office: 
But then it is a Grant from the Crown, to à certain Family; 


Salary. There 
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found adjudgable, the Court cannot ſtop ſhort, but muft find 
the ſame Thing as to all the hereditary Offices in the King- 
dom, the greateſt in Power, and Dignity not excepte. 
Theſe Things being handled at large, the Argument may 
be reduced into a narrow Compaſs. When we confider the 
Nature of theſe Offices, they are not naturally in commercio. 
When we confider the Manner of their Eftabliſhment by feu- 
dal Holding, it muſt be yielded there was.a Time when they 
were extra commercium, as much as Lands were. Lands are 
now 
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now brought to be in commercio, and it is good Policy that 
they ſhould be ſo. The direct contrary obtains in Dignities 
and Offices; it would be a groſs Abuſe to bring them in com- 
mercio. Theſe Things being yielded, and there is no diſput- 
ing any of them, it remains upon the Defenders, to make out, 
that this Abuſe, however groſs it be, is ſanctify d by Practice 
and Cuſtom. If they can bring full Evidence of this, there is 
no help for it, they muſt gain their Cauſe. If the maſt they 
can do, is to give a very few Inſtances, where heretable She- 
riffſhips have been adjudged, and at beſt, acquieſced in, with- 
out Challenge; but not one ſingle Inſtance, where the ſame, 
upon Challenge, has got the Countenance or Authority of a 
Court of Law ; ſuch Inftances can ſerve to no other Purpoſe, 
than to ſhow that the Abute is creeping in among us, which, 
inſtead of being a 'fayourable Circumſtance for the Defenders, | 
ought to rouſe the Attention of the Publick, and make the 
Court of Seſſion lay hold of the very firſt Opportnnity, iby a 
Decree, upon the Point of Right, to put an End at once to 
this Encroachment upon Law: and good Policy. There can- 
not be a greater Corruption than Venality of Offices What 
an Appearance muſt it have, to ſee the two-fold Power of a 
Magiſtrate, and of a Judge, put to Sale in a Market, under 
the Title of a Sheriffſnip; a Thing that would be remarked, - 
as a Wonder, even in the Hiſtory of Savages. Aud yet the 
Conſequence is evident; for, if a Sheriffship! be found adjudg- 
able for Debt, ſuch a Deciſion muſt pave the Way to bring it 
abſolutely into Commerce. In a Country, where Offices are 
venal, it is no Wonder that every Thing elfe ſnould be bought 
and fold. But the Purſuer reſts in the humble Aſſurance, that 
the Court of Seſſion will never give Countenance to ſuch a 
n e hear ent 80s Hi 
the Defenders appear to place their Strength in the many In- 
ſtances they have produced of heretable Olficeer paſling byRetors 
along with Lands, which they urge as a ſtrong Argument, that he- 
reditary Offices are conſidered, in our Practice, to be — 
moni 
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monial, and conſequently adjudgable; the Court will not grudge 
a few Words upon this Subject: The Purſuer muſt acknow- 
ledge, that, in our preſent Practice, however the Matter was 
originally, there is no ſeparating the Idea of Service from that of 
a paſſive Title: And, if an Heir's taking up his Predeceſlor's 
Office or Dignity is a paſhve Title, it is a natural Conſequence, 
that ſuch Subjects may be adjudged for the Predeceſſors 
Debts. | 100 | 30% 15464 0:1 
Were the preſent Queſtion of ſmall Importance, the Purſuer 
Avould not trouble the Court with any other Anſwer to the De- 
ſenders Condeſcendence, than to obſerve, That no Inſtance is 
given of a Service, where nothing was intended to be taken up 
Yar an Office or a Dignity. The Inſtance of Charles IT's-ſerving 
Heir to the Duke of Lenox, in order to carry the heretable 
Offices of high Admiral and high Chamberlain, does not hold 
true in Fact: The Breive was taken out to ſerve the King 
Heir in the Earldom of Lenox, and theſe Offices went into the 
Retour, as being annexed to the Earldom, and contained in the 
Charter, from whence a Deſcription of the Lands was taken, 
And it muſt be obvious, that Inſtances of Retours of Lands, 
where Offices and Dignities are alſo mentioned, can be of no 
Weight to prove any ſuch Point, as that, in our Practice, Re- 
tours are neceſſary to connect the Heir's Title to an Office or 
Dignity, ſince the Retour, at any Rate, is neceſſary for the 
Lands; but, as this Matter is of Importance, the Purſuer will 


cConſider it a little more at large. 1 Ni 
There can be little Doubt, that the Renovation of the Feu, 

in the Perſon of every Heir, was requiſite in Dignities and Of- 
fices as well as in Lands. What was the preciſe Form of the 
Renovation in theſe Caſes is a little dark. Our Lawyers are ſi- 
lent upon this head; probably becauſe the Thing has not often 
occurred: For, originally, Offices and Dignities were always an- 
nexed to Land, and the Renovation of the Feu, by Infeftment 
upon a Retour, carried along the whole connected Rights. In 
Eneland, at this very Day, we find Traces of the * 
8 of, 
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of the Feb-in: Dignitles: The Heir of à Peer cannot take his 
Seat in Parliament at ſhort Hand, but muſt be introduced by 
two other Peers in a Form preſeribed by Cuſtom. And proba- 
bly there has been ſome ſuch Thing in Scotland. But, how- 
ever this be, one Thing is extremely plain, That a Service 
and Retour can never be requiſite ſor making up the Heir's 
Title in a Dignity or Office, unleſs where annexed to Lands. 
It is obvious that a Service and Retour is calculated for Lands 
only. The Queſtions which are put to the Inqueſt do all of 
them regard the Lands in which the Predeceſſor died inſeſt, and 
the Verdict or Anſwers made hy the Jury are adapted to the 
Queſtions. At the ſame Time, in giving the Heir Poſſeſſion 
of his Father's Dignity or Office, there was no Neceſſity of an 
Inquiſition, as in the Caſe of Lands, "The King, tho he is 
not ſuppoſed to know the Condition and Circumſtances of eve- 
ry one of his Vaſſals, can ſcarce ſail to rennen. 
ted with every one of his Nohles, and with every one of his 
Office-Bearers; and therefore, fon ought appeats, the Heir was 
admitted in theſe Caſes, Whatever was the Form of the Ad- 
miſſion, without any preceeding Inquiſi tio. 
And this is the true Reaſon and Foundation of the Rule, 
That Service is not neceſſary in Dignities and in Offices, An 
apparent Heir of à Peer has no more a do but to aſſume his 
Predeceſſor's Title, which, of Courſe, gives him all the Privi- 
leges belonging thereto. The Caſe is the ſame with Regard 
to an Office. And it would appear, that, if there has been any 
particular Form in theſe Caſes of renewing the Feu in the Per- 
ſon of the Heir, the ſame has wore out by Practice, as the ſtrict 
Forms of the Feudal Law are univerſally wearing out. And 
ſo with Regard to Dignities and Offices, the Caſe among us 
at preſent comes to be pretty much upon the fame Footing 
with what has always been the Law of France, Lands not ex- 
cepted, that mortuus ſaſit vivum, which, in plain Eugliſb, is, 
That the Heir is entitled to take up his Predeceſlor's Ng at 
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ſhort Hand, without needing a Renovation of the Fae from 
the Superior. e NU IF 37G 1 

Nor need it be any Matter of Surprize to find Examples in 
the Practice of this Country, of Rights being taken up at ſhort 
hand by Heirs, without any folemn Form of aditio hæreditatis. 
The Purſuer will venture what at firſt may appear a bold Aſſertion, 
That, in the Common Law of Scotland, there was no ſuch Thing 
* known as a ſolemn Form of aditio hæreditatis in any 
Cafe whatever. When a ſpecial Service is anatomized as above, 
it comes out plainly to have no Relation to a Form of aditio, 
but is calculated for a very different Purpoſe. If any Part of 
the Procedure can be called an Aaitio, it is the taking Infeſt- 
ment upon the Precept, which is alſo calculated for another 
Purpoſe. And what explains this Matter paſt all reaſonable 
Doubt, is the Maxim, That a ſpecial Service includes a gene- 
ral Service: That is, Has the Force and Effect of a general 
Service. This Maxim has been laid down by our Lawyers 
aſter a general Service came to creep into Uſe; and the plain 
Meaning of the Thing is this: An Heir, by the Law of 
Scotland, has it in his Choice to enter and take up his Prede- 
ceſſor's Right, in which Caſe he muſt be liable for his Prede- 
ceſſors Debts, or to abſtain, in which Caſe he is free. This is 
a Matter of Deliberation or Choice, and therefore a Man is 
not preſum'd to enter, unleſs he, ſome how, ſhow his animus. 
Tf he apply for, and get Infeftment of his Predeceſſor's Eſtate, 
This is the ſtrongeſt Expreſſion of his Will to take up his Fa- 
ther's Succeſſion. This Declaration is, to this Day, held ſuf- 
ficient to veſt in him, without farther Form or Ceremony, all 
his Predeceflor's other heretable Rights, as well as the Land, and, 
of Conſequence, to make him liable for all his Predeceffor's 
Debts. A ſtronger Example than this cannot be of Rights 
accruing to an Heir, without any folemn Form of aditio hæ- 
reditatis, which is in viridi obſervantia to this Day. It is 
plain, that a ſpecial Service has no earthly Relation to Sub- 
Jects, upon which Infeſtment, either has not, or cannot p< 
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and cannot poſſibly have any ſuch Effect, as to veſt theſe in 
the Heir, were any ſolemn Form of aaitio requiſite in our 
Law; but, as no ſuch Form is requiſite, the Heir's Will of 
taking up the Predeceſſor s Succeſſion, publickly vouched by 
his taking Infeſtment in the Land, is held ſufficient, without fur- 
ther, to carry every heretable Right belonging to his Predeceſſor. 
To illuſtrate this Doctrine, it may be proper to take under 
Conſideration the Nature of a general Service. This legal 
Act was not originally known in our Law, nor is there any 
Form preſcribed in Law for the Thing, as ſhall be By and by 
explained. Before Commerce was introduced, we had few he- 
retable Subjects in Scotland, ſave Land alone, and ſuch as we 
had, generally did belong to the landed Intereſt, to be taken up 
as aforeſaid with the Land. If a Man's Stock conſiſted in he- 
retable Subjects without Land, his Heir, it is probable, en- 
tred into Poſſeſſion of them dia facti; but, as Commerce in- 
creaſed, Property, independent of Land, increaſed along with 
it, and began to make a Figure, ſo as to merit the particu- 
lar Attention of our Lawyers. If an Heir to an opulent 
Stock, conſiſting of heretable Bonds, died beſore he had 
an Opportunity to uplift; from the Debitors, or to exerciſe 
any Act of Poſſeſſion, it was thought a Hardſhip that he, and 
perhaps his Heirs, ſhould loſe the Right for Want of an O 
portunity to ſhow his Will of taking up the Succeſſion. By 
this Time we began to imbibe the Notions of the Romar 
Law, and particularly that of a ſolemn Form of aditio bere- 
dttatis. To remedy the above Inconyenience, a general Ser- 
vice was contrived, which is intended as a Form of aditio he- 
reditatis, being a publick Declaration of the Heir's Willing- 
neſs to take up the Succeſſion, and to pay the Debts: Tho 
it muſt be obſerved, that a more heteroclite Form was never 
invented in any Country. Imitation is a ſtrong Principle in our 
Nature, and our Lawyers, after being poſſeſſed of the Excel- 
lency of the Raman Law, began to wreſt every Thing in 
our own Cuſtoms to accommodate the fame to the Notions o 
| „ 
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the Roman Law. A Service and Retour, by Adepts in the 
Roman Law, were conſidered as the Form of aditio in Lands 
wherein the Predeceſſor died inſeſt. They endeavoured, to 
invent ſomewhat ſimilar to this with Regard to Subjects where- 
in the Predeceſſor died not infeſt. There was no Breive in 
the Chancery, nor could be, for à general Service: But no 
Matter, the Breive for a ſpecial Service, it was thought, 
might ſerve. . Accordingly, the Form of a general Service, 
is to take out a Breive from the Chancery, as for a ſpecial Ser- 
vice, in which the whole Heads concerning Lands, wherein 
the Predeceſſor is ſuppoſed to have died inſeſt, without mak- 
ing the leaſt Mention of any Subject wherein he died not in- 
ſeſt. The Verdict of the Inqueſt is no leſs curious than the 
Breive: The Inqueſt do not anſwer the Queſtions put to 
them in the Breive, but anſwer Queſtions ſuppoſed to be put, 
tho none ſuch are in the Breive. They ſay, That the Bearer 
of the/Breive is the neareſt Heir to the Defunct, who died at 
the Faith and Peace of our Sovereign Lord. A Minute is 
made of the Proceedings, in Imitation of a ſpecial Service, 
returned to the Chancery, tho the King has no earthly 
Concern in the Matter; and this Returs or Retour is called, 
Mea „ 32 ak int 10224 
At what Time a general Service came in Uſe is abſolutely 
nucertain; except that it muſt have been after the Days of 
| James the: Firſt, and probably a conſiderable Time after. For, 
before the Days of Fames the Firſt, a Retour upon à ſpeci 
Service was not ſo much as in Uſe. - The Verdict of the Jury 
was not returned to the Chancery, but Infeftment granted di- 
realy upon the Service or Execution of the Brieve. It was 
that King, who, in Imitation of the Eugliſb Forms, firſt intro- 
duced the Form of returning the Seryice of the Breive to the 
Chancery: And there can be little Doubt, that that Form has 
been thorowly eſtabliſhed in our Practice, before a general Ser- 
vice was thought of. But without much Regard to the Time 
of Introduction, tis of Importance in the preſent Argument to 
| conſider, 
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n6der; that # general Service has nothing ado with Offices 
2 ; and that for two good Reaſons. The Firſt is, 

That if any Service at all be neceſſary, it muſt be a ſpecial Ser- 

vice, as in all Feudal Holdings, where there is a Superior and 


a Vaſfal. If a Renovation of the Feu be neceſſary, it muſt be 
obtain'd from the Superior; and there is no other Method in 
our Law for an Heir to make up his Titles where there is a 
Superior, but to obtain a Renovation of the Feu from him. 
240, A general Service is a ſolemn Form, by which the Heir 
declares his Will of taking 2 Succe! 


let | hon, ſo as to veſt him 
with the Right on the one Hand, and to make him liable for 
the Debts on the other. This Form is not at all requiſite with 
Regard to Subjects, which an Heir can take up without being 
liable to his Predeceſſors Debts. Now this is the Caſe both 
of Dignities and of Offices; for it was never dream'd, That an 
Heir taking up a Dignity or Office inherited by his Father, is a 
paſſive Title. The Identity of Perſons which we have adopt- 
ed from the Roman Law does not take Place in this Cate. And 
the Reaſon is obvious, That ſuch Subjects are not underſtood 
to be taken up in the Right of the Predeceſſor, but by a Grant 
from the Superior renewed in Favours of every Heir. 

The Purſuer thought it neceſſary to open this Matter at large, 


both as tending to ſupport one Branch of his Libel, via That 
he is entitled to take up the Office of Uſer, without a Service, 
and conſequently without being ſubjected to the Debts of his 
Predeceſſor, and alſo as furniſhing, in his Apprehenſion, a ſtrong 
additional Argument in Support of the Bir Branch of his Li- 
bel, vis. That the Sachalin not adiudgeabis. 
The Purſuer judges, That to ſay, a Subject may be taken 
up by an Heir, without incurring a paſſive Title, and to ſay, 
that a Subject is not adjudgeable, are convertible Propoſitions, 
and that the one muſt always be a Conſequence of the other. 
The Reaſon is, That a Man can withhold from his Creditors 
no _ which he can turn into Money for their Payment, 
every ſuch Subject may be — by legal Diligence; 1 
the 
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the Heir, who takes up ſuch a Subject, muſt be liable in a 
paſſive Title, as intrometting with a Fund, vhich ought to 
go to Creditors for their Payment. If therefore there be a 
Subject, which is not attachable by Creditors, we may ſafely 
conclude, that the Heir may take up the ſame without incur- 
ring a paſſive Title. As e converſo, if there be a Subject, which 
the Heir may take up without incurring a paſſive Title, we ma 
as ſafel le That the ſame is not attachable by Credi- 
tors. This ſeems to be arguing upon a pretty ſure Foundati- 
on; let us apply, It is triti ſimi juris, that an Heir may take 
up his Predeceſſors Peerage, without Danger of incurring any 
paſſive Title: Ergo, a Peerage is not adjudgeable. It was ne- 
ver dreamed, that an Heir taking up an hereditary Office, 
makes him lable to his Predeceflor's bts: '£7go, an here- 
table Office is not adjudgeable. It is ſaid, That the Earl of 
Moray purchaſed the Sherifffhip of Murray from Dunbar of 
. 2 Let us ſuppoſe the Family Eſtate to be quite gone, 
the Heir of the Family of — reduced to his Peera 
ind Sheriffſhip. Will it be faid, That he cannot take up the 
Sheriffſhip. without i — paſhve Title? Such Doctrine 
is not to be met with in our Law Books; and the Purſuer will 
take the contrary for granted, till the Propoſition be proved 
from Principles or by Authority. But he has no Occafion to 
reſt upon the negative Propoſition. ' He has the expreſs Au- 
thority of the Court of Seſſion for him. A Proceſs upon the 
-paſſive Titles was brought againſt the Earl Mariſbal; and the 
paſſive Titles condeſcended on, were his uſing the Title, and 
exercing the Office. The Lords ſound Pecrages and Offices 
not to be in commercio, and therefore, that the Defender's 
« uſing the Title of Earl, and exercing the Office of Mari/had, 
made no paſſive Title, Harcus (Heirs) ad February 1682, 
« Bowar of Kilmidrum contra Earl Marifoal.”” Here is a 
Deciſion in Point, That an Heir's taking up, and exercing a 
hereditary Office is not a paſſive Title. The Reaſon given in 
' the Deciſion, is, that Offices and Dignities are not in commer 
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cio, cammot be bought and fold. And it is a neceſſary Infe- - 
rence, that they are not adjudgeable for Pa hemp: (2 


Here is 4 direct Authority of the Court of Seſſion in the Pur- 
ſuer's Favours, worth a hundred Inſtances, if ſo many could be 
brought, of heretable Offices being fold, privately, and connived 

at. without Challenge. ; #4. 0358S Nenn A 
HFaving ſaid ſo much in | 
retable Offices, being contain d in Retours, will not create the 

ſmalleſt Difficulty, The Purſuer hopes, he has made it out 

to the Satisfaction of the Court, That a Service, whether ge- 
neral or ſpecial, has uo earthly Connection with Offices or 
Dignities. And it muſt be obvious, the only Way by which 
an Office or Dignity can creep into a Retour, is by copying 
the Charters of the Lands, and where the Office or Dignity 

annexed to the Land, it is generally taken into the Retour 
with the reſt of the deſcriptive Parts of the Lands, but with- 
out any Uſe or Intent. And therefore, no Argument whate- 
ver can be draun from ſuch Inſtances, were they a thouſand in 
Number. What clears this Point is, That when the Lands 
are ſold, and thereby the Union diſſolved, the Dignity or Of- 
fice remaining in the Family is taken up without any Service 

either general or ſpecial. 108 %%%, % 485 

It is urged, That the Juriſdiction of a Haron, and of a Lord 
of Regality, are adjudgeable; and from hence an Argument is 

endeavourd to be drawn to the preſent Caſe, but in vain. 
The Juriſdictions of a Baron, or of a Lord of Negality, ate 
merely territorial, are inherent Qualities or Privileges belong- 
ing to the Land, and go along with the Land to every Pur- 
chaſer. Whoever is Proprietor of the Diſtrict has the Juriſ- 
diction of Courſe. The Nature of an Office, which has no 
Relation to Land, is very different, It may occaſionally be 
annexed or united to Land, as any two Things may — d 


ane 
by a Charter, however diſtinct, or however incapable of Ha- 
tural Union. But ſuch an Union is as eaſy diſſölved, as; it is 
eſtabliſned. Alienation of the Land, by the Vaſſal, breaks: 


the Inſtances given of he- 
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the Union of Courſe; and therefore it is 6bvious,” Thit ad- | 
judging the Land, wilt not carry along with it the Office; n 
. the contrary, adjudg ing the Land, is one of the Wen by = 
which the Union is Ui led. 

Upon the Whole, Offices and Dignities are not riturally 
the Subject of Commerce. [gd are put extra commercium, 
in this Country, by their feu abliſhment. Creditors ſuf- 
fer not, .who are never ſuppoſed to truſt their Money upori 
che Faith of ſuch Subſects. It is eſtabliſhed Law, that ex- 
ercing an hereditary does no more infer a paſſive e Title 
than taking up the Predeceſſor's Peerage. And from all theſe 
Premiſſes, it appears, to be a neceſſary Concluſion, that an he- 
reditary Office cannot be bought or fold. nor 2 for Pay- 
ment of Debt 
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